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IN THE MATTER OF AN ARBITRATION

BETWEEN:

THE MINISTER OF PERSONNEL FOR THE GOVERNMENT OF
THE NORTHWEST TERRITORIES
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AND:

THE UNION OF NORTHERN WORKERS

(hereinafter called the "union")

(YELLOWKNIFE CORRECTIONAL CENTRE -
SHIFT SUPERVISORS LEAVE - POLICY GRIEVANCE)
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Mervin I. Chertkow - Single Arbitrator
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Guy Bisson - for the employer
Chris Dann - for the union

DATE AND PLACE OF HEARINGS

January 24th, 1996 at Yellowknife. N.W.T.

DATE OF AWARD

January 30th, 1996



AWARD

This dispute was heard under the expedited arbitration procedure as set out

in article 37.27 of the collective agreement between the parties.

The parties filed an Agreed Statement of Facts. The Department of Justice

employs six COII (Shift Supervisors) at the Yellowknife Correctional Centre. A policy

was implemented there regarding shift scheduling on New Year's Eve and New Year's

Day. That policy provided;

There will be a COEI (Shift Supervisor) on night shift
December 31st and a COII on day and afternoon shifts on
the 1st of January. If you are scheduled to work one of
these shifts and you want leave then it is your responsibility
to arrange for a COII to work in your place. For the
purpose of this policy COIIs must be indeterminate.

Historically, New Year's Eve is a time of increased disturbances at the

Yellowknife Correctional Centre. In 1990, a riot occurred'on New Year's Eve at the

Yellowknife Correctional Centre. Article 18.02 of the collective agreement governs the

grantmg of vacation leave.

n

It is the position of the union that operational requirements is not a factor

to be taken into account withrespect to the granting of vacation leave under article 18.02.

Therefore, the employer has no right to deny leave, notwithstanding the circumstances at

the Yellowknife Correctional Centre, and its policy is in contravention of that article.
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The employer takes the opposite view. It says article 18.02 provides no

guarantees to employees that leave requested will, in fact, be granted. In this case, it

considered an operational requirement based on historical precedent that the most likely

time for an inmate disturbance at the Correctional Centre is New Year's Eve and that extra

precautions must be taken. Accordingly, it denied the grievance.

m

After considering the representations of theadvocates on this dispute, I have

concluded the grievance is not well-founded and must be denied.

The opening statement in article 18.02 (1) says that;

In granting vacation leave with pay to an employee, the
employer "shall make every reasonable effort" ... to grant
the employee his/hervacation leave ... at a time specified by
him/her.

In my judgment, operational requirements of the employer must, by

necessary implication, be imputed into the language of article 18.02. By the use of the

words "theemployer shall make every reasonable effort", I ampersuaded the parties must

have intended that operational requirements would form part of the factual matrix in

answer to any question of whether, in an individual case, the employer has made "every

reasonable effort" to schedule vacations at the time requested by the employee. To hold

otherwise, in my view, would defeat the legitimate expectations of the parties as to the

application of that provision.

Having come to the above conclusion, the evidence satisfies me the policy

regarding operational requirements for staffing at the Yellowknife Correctional Centre on

New Year's Eve, given the history of previous disturbances on that occasion, did not
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contravene or in any way violate the employer's obligations under article 18.02 of the

collective agreement. Accordingly, the grievance is denied and it is so awarded.

DATED at Kamloops, British Columbia, this 30th day of January, A.D.,

1996.

MMVIN I. CHERTKOW
Arbitrator
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This dispute was heaid under the expedited axfoitiation procedure as set out
in article 37.27 of the collective agieemwit between the paities.

By way of an Agreed Statement of Facts the parties agree the grievor is a
Correctional Officer who woiks at the YeUowknifcCotrectioiia^ Hewas accused
ofsexiialhaiassmwitbyaco-woiteineanyl995. An investigaiioa was conducted which
lasted one month. When the investigatioiin^wit was issued inMay of1995 hewas found
not guilty of sexual harassment During die period of tune when the investigation was
proceethng, the grievor used mght days of Ms sick leave.

n

The uyiinn says the grievor suffered stress as a result of bdng wrongfully
of hntagBment and was forced totake the eigfat days ofsick leave. Havmg

l»cn foimd innocent ofthe charges, the grievor's sick leave ought to be restoied to Mm.

The employer says that the sickleaveprovisions ofdie coUecrive agreement
are abmiefit to en^loyees for the very puipose for which the grievor took his leave in the

instant case.

m

In my judgment, the grievance of Mr. Jones is not well-fcunded. The
purpose of sick leave is to liable an employee to take time offfrom work due to illness,
including stress. He recmves payment of his wages. It matters not, in my view, what
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causes an employee to become iU. If his illness is genuine and he is unable to woA, as
is the case hero, his sick leave benefits aro triggered. Stress, like any other illness, in
these drcumstances, is compensated by the sick leave benefits set out in the collective
agieemeot.

I can finrf nottung in the language of the collective agreement which would
AnritiB the grievor to nMbuiscment of his sick leave credits in the ciicomstances of this
case. Accordingly, his grievance isdraiied and it is so awarded.

DATED atKamloops, British Columbia, this 13lh day of^

1996,

merVinl chektkow
Arbitrator


