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Casual Misuse Policy Grievance = GNWT Justice Dept , #02-582

Casual Employment - Appointment

The Union of Northern Workers filed this grievance on behalf of 6 members who had been hired
as casuals for a period longer than 4 months. Several of these employees, in fact, had worked
more than 2 years as casuals. The Appendix A-5 of the collective agreement required that
where the employer contemplates hiring for a period in excess of four months, the employee
shall be appointed on a term basis.

Employer Argument:

Appointment has a specific definition under the Public Service Act and Regulations, such that
only the Minister has the authority to appoint someone to a position. As such, the grievors had
not been appointed but had received benefits to which they were entitled.

Union Argument:
The grievors had worked beyond 4 months, and were entitled to appointment. The Minister is
bound by the terms of the collective agreement.

Decision:

The arbitrator found that the collective agreement, due to lack to definition of the words
“appointed” or “appointment”, contemplates a distinction between appointment pursuant to the
Public Service Act and the words used in Appendix A 5. Thus, where rights are granted in the
agreement that rely on appointment pursuant to the Act, those rights are not automatically
granted to long serving casuals. However, long serving casuals, pursuant to A5, are entitled to
all other rights in the agreement

Grievance Denied Jolliffe, Tom
November 19, 2004



3 IN THE MATTER OF AN EXPEDITED ARBITRATION

BETWEEN:
GOVERNMENT OF THE NORTHWEST TERRITORIES
as represented by the Minister responsible
for the Public Service Act
Employer
-and-
THE UNION OF NORTHERN WORKERS

Union

Grievances re: Owen Macdonald, Jesse Kurszewski,
Margo Ziemann, Brad Brake, Rainer Semsch, Susie Wegernoski (#02-582)

- MEMORANDUM

BEFORE: Tom Jolliffe

FOR THE EMPLOYER: Rodger Snow

FOR THE UNION: Laurin Mair
HEARING LOCATION: Yellowknife, NWT
HEARING COMMENCED AND

REFERRED TO FORMAL ARBITRATION: April 1, 2004
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This arbitration matter (grievance file no. 02-582) was scheduled under the
expedited arbitration procedure as set out in art. 37.27 of the collective agreement and was
commenced in Yellowknife on April 1, 2004.

There was no viva voce testimony. The parties had filed an Agreed Statement
of Facts in respect to the grievance as follows:

1. At all material times, the Grievors were employed by the
Department of Justice as Casuals at the River Ridge Young
Offenders Facility in Fort Smith.

2, Pursnant to A5.01 of the Collective Agreement, the Grievors
- became entitled to all provisions of the Union of Norther Workers
Collective Agreement by reason of employment being greater than

four months.

3. The Minister responsible for the Public Service appoints employees
to the Public Service either by direct appointment or competition
pursuant to Sections 17 and 18 of the Public Service Act.

4. The applicable article in the Collective Agreement between the

Union of Northern Workers and the Minister Responsible for the

Public Service is A5.01.

Subsequent to presenting the agreed facts and relevant documentary materials
concerning this matter and having noted the Union’s position that it raised issues related to
possible deemed appointments, and whether the collective agreement could have application
to employees not appointed under the Act, the parties decided to refer the matter for a fuller
hearing in the formal arbitration procedure. They further requested that I remain seized and
are currently looking at setting the matter down for an expected two days of hearing. Ilook
forward to proceeding on that basis, remaining seized as r¢ ested.

DATED this 23" day of April, 2004,
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* IN THE MATTER OF AN ARBITRATION
BETWEEN:
THE UNION OF NORTHERN WORKERS
The Unit;n
-and-
THE MINISTER RESPONSIBLE FOR THE PUBLIC SERVICE -

~ The Eﬁlp]oyer

AWARD

Grievance re: Misuse of Casuals (02-582)

BEFORE: Tom Jolliffe
FOR THE UNION: Laurin Mair
FOR THE EMPLOYER: - Brad Patzér
HEARING LOCATION: Vellowknife
HEAWG DATE: QOctober 20, 2004
DATE AWARD ISSUED:

November 19, 2004
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I its grievance document entitled “Misuse of Casuals (02-582)" filed on
November 22, 2002, the Union grieved on behalf of employees Owen MacDonald, Jesse
Kurszewski, Margo Ziemann, Brad Brake, Rainer Semschland Susie Wegerﬁbslci that the
Employer had violated the collective agreement by employing them as casuals working at
the River Ridge Young Offender facility, as it was then, in Fort Smith for Iongef than four
months without being appointed on a term basis as per Appendix AS. They wanted redress
in the narure of being made whole, which here, the Union asserted, required that they be
forthwith formally appointed to term positions. The Assistant Deputy Minister, Solicitor
General, responded at the final level that the “appointment” reference contained in Appendix
AS requires that casual employees hired or extended in excess of four months become |
entitled to the provisions of the collective agreement on a term baéis, which is notio say that
they are “appointed” to the Public Service which would be in contravention of the Public

~ Service Act. The Employer holds to the view that it is the Acr which provides the Minister

with the exclusive right to appoint persons to the Public Service either through competition
or through direct appointment on recommendation from the executive counsel which does
not include the grievors. Appendix AS in its entirety reads as follows:

CASUAL EMPLOYEES

A5.01 The Employer shall hire casnal employees for a period not to
exceed four (4) months of contfinunous employment in any
particular department, board or agency.

Where the Employer anticipates the period of temporary
employment to be in excess of four (4) months, the employee shall
be appointed on a term basis and shall be entitled to all provisions
of the Collective Agreement from the first day of his/her
employment,

AS5.02 The Employer shall ensure that a series of casual employees will
not be employed in lieu of establishing a full-time posntmn or filling

a vacant position.
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The Employer shall consult with the Union before a former casnal
employee is rehired on a particular division if that former casual
employee had worked in that division as a casual employee
performing the same duties at any time within the 30 working days
immediately preceding the date of rehive. .

~ A5.03 A casual employee shall be entitled to the prnv:smns of this

Collective Agreement except as follows:

(a) ~Clause 2.01(f) “Cantinnous Employment” in respect of a
casaal employee 'shall include any period of employment
with the Government of the Northwest Territories which
has not been broken by more than thirty (30) working days.
Provided always that there will be no systematic release and
rehire of casuals into the same positions primarily as a

mesns of aveiding the creation of indeterminate
employment or paying wages or benefits associated
therewith. '

(b) The following Arficles and Clauses contained in this
Collective Agreement do not apply to casual employees:

()  Article 18 - Entire Article except Clause 18.05
Article 20 - Sick Leave Clauses 20.09 and 20.10

()  Article 21 - Other Types of Leave - Clause 21.04
(i) Article 33 - Lay-off
(iv) Article 39 - Superannuation

(v) Article 35 - Employee Performance Review and
Employee Files - '

(vi) Article 48 - Entire Article

(¢) The following Article in the Collective Agrecment shall
apply as follows:

@ Article 16 - Designated Paid Holidays shall apply to

HOG
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a casunal employée after fifteen (15) calendar days of
continuous employment.

A5.04 A casua) employee shall upon commencement of employment be
notified of the anticipated termination of his/her employment, and
shall be provided a one day notice of 1ay-off for each week of
continuous employment to a maximuro of ten (10) days notice.

A5.05 Casual employees are entitled to be paid of a bi-weekly basis for
services rendered at the appropriate pay range of the Casunal Step
set out in Appendix B. '

Ttis necessary to note the “employee”’ definitions contained in art. 2.01(n), and
in particular, the following: '

2.01(m)({) : a “casual employee” whe is an persbn employed by the
Employer for work of a temporary nature pursuant to the
- provisions of Appendix A5;

I —————

(v) a “term employee” who is 2 person other than a casual or
indeterminate employee who is employed for a fixed period
in excess of four (4) months and inclndes employees hired as
a leave replacement, employees hired in relation to
programs of a fixed duration or without ongoing funding, or -
employees-hired in relation to or in support of training.

Also, the definition language dealing with “employer”, “probation”, and

“p_ublic service™:

(o) “Employer® means the Government of the Northwest Territories
as represented by the Minister responsible for the Public Service
Act or his/her designate,

B (2a) “Probation” means a period of six (6) months from the day upon
) which sn employee is first appointed to or promoted within the
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Public Service of the Northwest Territories except that for an
employee first appointed to a position at Pay Level 13 or higher, it
shall be a period of one (1) year. An employee whe is appointed to
a position which has the same duties, as his/her previous position
shall not serve an additional probationary period, IT an employee
does not successfully complete his/her probationary period on
transfer or promotion the Employer will make every reasonable
effort to appoint him/her to a position comparable to the one from
which he/she was transferred or promoted.

(cc) “Public Service” means the Public Service of the Northwest
Territories, as defined in the Public Service Act.

H

Also the language from the Public Service Act dealing with app ointments and

collective agrcements and in particular the following:

16.  Subject to subsections 16.1(1) and 17(2) and (3), the Mimster has
T \ the exclusive right and authority to appoint persons to positionsin
- the public service.-

17.(1) The Minister may make appointments by competition to positions
iu the public service,

(2) Pursuant to the regulations, the Staffing Appeals Committee may
hear an appeal of an appolutment by competition under subsection

(1).

(3) Where the Staffing Appeals Committee grants an appeal, the
appointment made under subsection (1) shall be revnked by the
Minister.

18. Where, in the opinion of the Minister, it is necessary, the Minister
may, on the recommendation of the Executive Council; make
appointments without competition to positions in the pablic
service,
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——— —————

41.(1) In this section and sections 42 to 47,

“hargaining unit” means a unit of employees established by subsection
41(1.4) for the purpose of collective bargainings

“gpllective agreement” means an agreement in writing entered into under

this section between the Minister and its employees’ assocjation respecting .
texrms and conditions of employment and related matters and shall be

deemed to include any award made by axn arbitrator;

I ——— - P

41(6) A collective agreement ‘made between the Ministér and an
employees’ association is binding on the Government of the
Northwest Territories, the employees’ association and the members

of the bargaining unit to which the collective agreement applies.

The parties filed an agreed staternent of facts, as amended, in respect to the
grievance as follows:

L At all mﬁterial times, the Grievors were employed by the
Department of Justice as Casuals at the River Ridge Young
Offenders Facility iz Fort Smith.

2. (As amended) | :
The grievors were employed for a period of time more than four
(4) months on a casual basis.

3. The Minister responsible for the Public Service appoints employees
to the Public Seryice either by direct appointment or competition
pursnant to Sections 17 and 18 of the Public Service Act.

4, The appﬁcab]e article in the Collective Agreement between the
Union of Northern Workers and the Minister Responsible for the
Public Service is A5.01.

The parties entered in cvidence by consent sixieen previous successive

collective agreements setting out the terms and conditions of employment existing between



T ohww T o WeF By TS0

6
1970 and 2002. These previous agreements all contemplated the Employer ﬁ;:ing casual

employees for work of a temperary nature. From the 1972 comtract onward, there existed
" an appendix dealing with casual employees which included the provision that they be hired
for a period not 1o exceed four months and from 1976 contained the current pertinent
language now numbered as Appendix 5.01 with its second paragraph indicating that where
it was anticipated that the period of temporary employment would be in excess of four
months, the employee was to be appointed on a term basis and entitled to all the contract
provisions from the first day of employment. | .'

In opening, remarks, Mr. Majer on behalf of the Union, indicated that this
grievance was filed on behalf of the six named bargaining unit members following the
Union’s receipt of this arbitrator’s interim award in Brian Tessier dealing with preliminary
issues, vmreported June 26, 2002. I dealt there with the release on probation of 2 term
employee who prior 1o acceptin g the formal appointment to the Public Service had worked
continuously as a casual for some considerable period of time well in excess of four months.
In my having noted the interplay between the Public Service Acr and the collective
agreement, and the fact that it must have been long since anticipated that the aggrieved
employee’s previous casual employment was going to last more than four months, 1
remarked as follows!

I accept that in Jooking at the grievor’s status at the time of his dismissal,
it s necessary for me to note the interplay ‘between the collective
agreement and the Public Service Act, although in these circamstances I
do not see that the collective agreement equates periods of casual
employment, which is to say continnous periods under Appendix A5.03 as
opposed to broken and intermittent, as being tantamount to an employee
at some point already having been appointed on a term basis to 2 position
within the Public Service. Albeit, on one passing the gatepost of
continuous employment he/she may well have created the right to be
appointed, even to have created the opportunity to present a grievance
based on not yet having been appointed as a violation of Appendix AS,01.
The fact that the Employer after four months of continuous employment
extends aspécts of the collective agreement to casuals from which they are
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supposed to be excluded, suggests some knowledge of treading a fine line
in not choosing to appoint them to term positions in a timely manner.
However, in these circumstances, there never was a grievance filed with
which I am seized while the grievor was working his continuous periods
of casual employment that he should be considered at some point to have
been appointed to a position within the Public Service, or seeking a
direction for the Employer to have him duly appointed. Nor did he grieve
on accepting the term appointment to the Public Service in July 2001 that
he shonld by then already be considered as holding a term position and
should notbe subject to any probationary period attaching thereto. There

was a clear indication in the offer letter of its existence to last six months,

which letter he received some ten days prior to his starting in the position.
It was not until the grievor’s rejection on probation six weeks into his
term employment that in addition to alleging in the grievance document
that the dismissal was not in good faith and did net come after
appropriate steps to alert ‘and guide the grievor under the human
resource manual, the Union also asserted that the grievor had been first
appointed to the Public Service of the Northwest Territories when he
entered casnal employment in September 1999.

Without having any caselaw to the contrary and not seeing any language

ip the collective agreement to which ¥ am referred strictly defining the
appointment concept, although 1 note the “employee” definitions under
article 2.01(n) of the collective agreement, the definition of *probation”

under article 2.01(aa), also the Public Service Act sections 16 to 18, and to
some extent the explanatory testimony from Mr, Chapman, I am unable
to equate hiring into continuous periods of casual employment, or even
over holding In casual employment so as to arguably create a right to be
appointed, with “first appointed to,...the Public Service of the Northwest
Territories”. The appointment itself obviously carries with it certain
requirements under the Public Service Act. One would have to deem that
somehow an appointment took place at some point during the casnal
employment relationship without there having been a grievance lodged
questioning the grievor’s mn derstood status at any appropriate time, and
even though he was eventually appointed to a term position in the Public
Service by accepting the offer letter of June 22, 2001 in a manner
anderstood at the time to be effective and carrying with it a six month
probationary period. I conclude that the offer letter is valid and I cannot
find that for purposes of this arbitration proceeding the grievor should be
considered to have been appointed to the Public Service other than on the

[t 1 1] LR LY
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date said to be effective in the emﬁloymeﬁt letter which he accepted,

~_namely July 2, 2002 and providing him with the status of “first appointed
‘to....the Public Service of the Northwest Territories” on that date,
carrying with it a six month probationary period.

. Shortly put, I do nof see that casual employment in the context of this
collective agreement constitutes an appointment to the Public Service.

Union witness Roxanzia Baisi, is currently the Union's director of membership
services through whom the Union introduced its unimterrupted series of collective
agreements dating back 10 1970. She testified that the Employer's use of casuals bas
remained an issue between the parties for many years, with a joint committee having been
struck to attempt to work out the remaining differences. She was careful (0 point out that

the Union currently 1s not in agreement with the way the Employer uses casuals, which

presumably incjudes extending their periods of continuous service past four months without

formally appointing them to Public Service positions. The Memorandum of Understanding
included in the collective agreement dealing with setting up a joint committee to consider

retention and usage of casuals, yeads as follows:

1

The Employer and the Union écknowledge that casual employees are
being used differently in different sitnations and in different departments.

The Employer and the Union agree to form a Joint Committee comprised
of three representatives of the Union and three representatives of the
Employer. This Joint Committee will meet, within 60 days following the
date of the signing of this Collective Agreement, to review the Employer’s
practice with respect to recruitment, retention and usage of casual
employees by the Employer. This will inclu de consideration of;

(). the use and definitions of different situations where casual
employees are nsed; :

(i) the extension of casnal employment;

{iif)y conversion of casual employees into term employees;

(iv) casual employment hypassing the competition process;

(v) . use of casuals rather than hiring indeterminate employees.
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This Joint Committee will make recommendations for -approval by the

. Union and the Employer. Upon approval, the recommendations will be
included in an Memorandum of Understanding or in the Employer's
casual employment policy. .

At conclusion of Ms. Batsi’s evidence, 'Employer counsel, Mr. Patzer,
advanced a non-suit application on the basis that the Union had not presented any prima
Jacie case showing that the Employer was .obligated to appoint casuals to Public Service
positions, there being no evidence that at the time of hiring the Employer was anticipating
that the period of temporary employment would be in excess of four months. Mr. Patzer said
that there was not even any evidence that a series of casuals had been employed in lieu of '
establishing full-time positions, it having agreed to stipulate only that the aggrieved
employees had worked for longer than four months on a casnal basis. Mr, Maier on behaif

of the Union, submitted that the necessary intent counld be inferred from the admitted

Employer acrion of using the six casuals past the four month cut-off date without any-
suitable explanation being yetprovided. 1ruled that on the admirted facts, there was at Jeast
sufficient evidence of a prima facie breach of Appendix AS5.01 in that the aggrieved
employaes were not terminated after four. months, with the real issue seaming to relate to
determining their status thereafier or their ability to achieve another status. In my view, the
factual situation admitted 10 exist reasonably called for some explanation from the Employer
on how it dealt with their employment status from that point forward or even initially if they
were known to be recuired for longer thad four months, and whether its actions could be
seen to comply with the collective agreement, all things considered. And if not, what is the |
apprapriaté remedy to apply?

The first witness called on behalf of the Fmployer, Blair Chapman, bas been
irs manaper of labour relations over the past year, following his being a senior labour
relations officer for most of the previous seven years. He provided his understanding of'the
long time workings of Appendix A3.¢1 as managed by the Employer. In so doing, Mr.
Chapman pointed out that casual employees are considered a significant component of the
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work force for a variety of reasons, inchuding the need 0 replace indeterminare, full-time and
part-time emplo.yecs during periods of extended leave for illness or other reasons on an “as
and when” basis. They are hired in a variefy of ways on the basis of individually submitted
applications outside the formal competitive interview process contemplated under the Public
Service Act for employess being appointed to the Public Service. It may be as simple as
requiring short term coverage for someone who has quit his or her position, needed during
the time when the Employer has nat yet had the opportunity to complete the competition
process before formally filling the vacancy by another indeterminate employee. It can be
a relatively lengthy process in some circumstances, which requires the successful candidate
to be assigned into a position as the new incumbent taking the position number attaching to
the competition. In the meantime, the casual who has been hired to perform the duties may
have gone through only an informel halfhour interview, has been given no position number,
10 job deseription, and is paid as an employee without any home position. As stated by Mr.
Chapman, this person is “not an incumbent of anything™ although often encouraged to apply
for the available position through the open competition process. Casual employees are paid
at the listed casual step in Appendix B4 being a level below Step 1 and within a stipulated
pay range determined by their points assessment. Mr. Chapman testified that during their
first four months of employment, casual employees® access to the provisions of the collective
agreement is governed by Appendix A5.03.

Further, Mr. Chapman testified, where workplace history shows the need to
have people available on an ongoing basis to work positions for a time due to the absence
of the incumbent, the situation could lead to extended periods of employment. He said that
where it is antcipated at some point that the employment could last longer than four
months, by the Employer’s interpretation of Appendix A5.01, from the four month point
onward, he or she is viewed as a term casual meaning that the person is seen to qualify for
all the collective agreement entitlements as would a term employee appointed by the
Minister under the Public Service Act bt without this kind of appointment. The person is
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given access to all those articles and clauses contained in the collecuve agreement said not
to apply to casual employees by operation of art. AS. 03 However, not having been
appointed to a position under the Public Service Act he or she is are not deerned to be on
probation at any point, probation being a statutory requirement under Sec. 20 of the Aer for
any employee appointed into a position from outside the Publie Service. In short, coming
within the entitlements and benefits’ language of the collective agreement as if they were
term employees, these term casuals, as they were called by Mr. Chapman, are not by reéson
of length of service appointed into a numbered Public Service position; they do notreceive -
any job description related o a numbered position; and they are not placed on probation.
They are also not entitled to file a job evaluation appeal, not having been appdimed 10 an
actual position in the Public Service and in thatrespect, he aclcﬁowledgéd itcan be seen that
some entitlements, those which depend on being in a Public Service position, are not
available, Some of them move into regularly scheduled hours with the change in status to
term casval, and others not as they are satisfied with picking up shifts here and there on an
as req_mred basis as they have always done. Continuing to have no official job description,
tied as it is to one having a numbered Public Service position, there are no formal job
evaluations conducted, Further, he said, the Ernployer continues to apply A5.04 fo these
term casuals, in providing them one day of notice of lay-off for-each week of continuous
employment to a maximum of ten days, which it would have to do with someone appointed
into a Public Service term position. At the same time, he said, someone working past one
year traditionally has the severance option available as would & term position appointee at
that point. Mr. Chapman also remarked briefly on the budgeting considerations which come
into play, the situation being that casuals or term casuals are assoc;ated with short-term
usage and arc funded dxfferently than Public Service positions ‘whether term or
indeterminate. While a facility direcvor might look to his overall departmental budget with
respect to hiring a summer student or an on-call casual, whether extended past four months

or not, the process of gaining permission for creating a riew Public Service position requires
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spec1ﬁc budgetary approval nnless made by Cabmet as a direct appomtment

In turning to his understanding of the specifics facing the six aggrieved
-employees at the River Ridge Young Offender Facility, Mr. Chapman said that it may well
be they were expected to perform ongoing Juties which varied from those of the youth
officers appointed into a Public Service position, or it may have been a situation where
management in anticipating that a competmcm would be held had some or other of them
there 1o fill gaps in staffing while the process wnfolded. Others may have been needed
purely for relief staffing purposes and were notworking a fqu schedule as would be the case
with weekend coverage, or Were workmg longer penods of rehef n covering periods of
{liness or vacation. They constitute a pool of available employees sorne of whom would
have had jobs elsewhere for much of their working week. Mr. Chapman is, however, short
of information respecting the actual ongoing circumstances relating to the six named
grievors. For example, he is not advised how long grievor Brake has worked at the facility
although suspecting that it might be as long as a year or two prior to the grievance, possibly
longer, depending on whatever needs have surfaced. If such be the case, he would expect
that Mr, ‘Brake and others in his sjmation at the facility have received incremental pay
increases from year 10 year, which is to say were treated as term employees except for the
fact they were not appointed to a Public Service position under the 4ct. He would expect
that M. Brake and the other grievors may well have been performing a significant portion
of the duties of those appointed to Public Service positions at the facility, but not all their
dJuties on a case by case basis. He also testified that over time there have been numerous
discussions with the Union on how 1o deal with casuals passing by the four month
employment mark, which bas led to a joint committee being struck without any resolution
as yet to change what be considets to be the longstanding practice of providing term
employee entitlements after four months, and specifically not applying any period of
probation at that point, which attaches only in a situation where the employee has been first
appointed to or promoted within the Public Service as stipulated by definition in art.
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2, Dl(aa), whether or not that be cons:dered a benefit to the individual employee.

The other Employer wimess to testify, Gloria Villebrun .joined the hearing by
conference telephone cail from her office at the River Ridge facility where she currently is
the warden. Prior to September 2003, she was the -managér of the same facility when it
housed only young offenders, fourteen or more at 2 time, which is no longer the case. She '
has had a lengthy involvement with scheduling employees, including during the time period
when the grievance was filed, when it housed only young offenders. Itwasa mattér at that
time of always having four bargaining unit persons on shift during the day, meaning three
on floor and one working in the control room. On night shift it was usual to have oaly two
bargaining unit employees working who would take turns in the control room. From her
experience, it was usual for a ime for. casuals to be used only 1o cové,r annual, special or
discretionary leave, and sick leave. However whenthe resident count was higher than usual,
there would be additional work for some casuals as a matter of having sufficient staff
available for supervision requirements. She said that genc;ally the majority of casuals on
staff were able to work throughout a given scheduled month, but not every shift. Later,
when the facility converted to housing aduit offénders, the resident count was reduced 1o as
few as four or five, currently six, being inmates who were considered to be lowertisk to flee
than young offenders who require a higher degree of superﬁsion as translated into available
work hours, Certainly, she said, casuals worked more shifts when the facility housed young
offenders than is the current situation, As it presently stands, she has scheduled five
bargaining unit employees on one shift and four on the other to supervise six inmates, She
also bringé in casuals “as and ‘when” needed. The facility currently employs eight casnals,
two of which are students working weekends or the odd evening shift, The other six provide
more flexibility in terms of the hours they ace available, although two of them have outside
jobs, She said that the last time someone was hired into a declared vacant position as an

appointee to the Public Service was in December 2000.
Ms. ¥ 1llebmn also testified thatin her view the facxhty could not continue as
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presently staffed without the availability of some casuzls providing the wide range of relief
and weekend coverage required and who have shown a willingnéss to fill in for absent
indeterminate employees on a part-time or “as and when reqﬁired" basis, with no promises
given concerning the number of shifts they might ultimately work each month. Looking
back at her practice over the years, she said, she has hired them in casual stafiing actions for
six months at a time in order that they could receive all the benefits of a term employes, o0
long as they had a class 4 driver’s licence. She recalled that the start of M, Brake's employ

went back to March 2000, as did Ms. Ziemann, while Mr, Semsch was hired at least as far

back as 1996. The other grievors, she said, have all left their employment at the facility
whether for reasons of going back 1o school, or resigning to rake a positioti at enother
facility, or simply retiring. Two provided notice, one did not, leaving me with the
impression that it was left up to thermn when to terminate the employment relationship.

" The po:e.itions taken by the parties® respective counsel in argument are
relatively straight forward. Mr. Maier on behalf of the Union assested that the language
Appendix A5 is clear and unambiguous in requiring that the Employer not hire casuals for
g period longer than four months of continuous emplioyment within any particular
department, and where it anticipates its period of temporary employment is going to be in
excess of four months must appoint the individual on & term basis and 10 be entitled to all
provisions of the coHéctivc agreement from the first day of his/her employment. Whether

or not it can be said that the first four months of casual employment at the very least -

constitute a threshold time period after' which the term appointment should be made, which
here would have easily aﬁplied to the grieving employees, the Union relies in Ms.
Villebrun’s testimony to the effect thar as facility manager she anticipated from outset that
their employment was going to lzst longer than four months as it was her usual practice to
hire them initially for six montis in order for them 30 qualify for term benefits. Indeed by
the time of the grievance being filed in November 2002, at least three of them still there
todsy bad been working in excess of two years. Further, in one sifting through the evidence
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of M’r Chapman, it can be noted that not a]l term ennﬂements have been applied, for
example, there being no probationary period artached as would be the case were they
formally appointed. It would seem, he said, that the Employer has created 2 type of
employment status unknown to the collective bargaining relationship, namely a casual term
employee, which is found nowhere in the definitions’ section, Some form of actual
appointment is required, as dictated by art, 5.01, there being 2 difference by definition
contained in art, 2.0 1 (n) between a “casual employee” and & “term employée”, He said that
the situation described should require an appoinﬁnent to an actual job as amounting to a
“regularization of some nature” relative to the terin employment concerpt and not just
slipping workers into some blended status situation whether or not it wams to continue using
them on-call or part-time, which is to Say working less than full-time hours, which the Union
does not dispute at this juncrure. At the least, the Union wants these individuals 1o be able
to séy that they have passed any probationary period which might be applicable, whatever
job they are doing on an ongoing basis. It requires some resolution of this issue in the short
term while itawaits resolntion of whatever issues have been taken before the joint committee
contemplated by the MOU.

Mr. Patzer submitted that whether or not there are several ongoing issues
relating to casuals which are now before the joint committes contemplated by the MOU, the
immediate issue was whether appointments have to be made, and in what fashion, pursuant
to Appendix AS. It has ﬁeen previously remarked upon by this arbitrator in Tessier where
I was unable to equate hiring into continuous periods of casnal employment, even over
holding casual employment, with “first appointed to....the Pubhc Service of the Northwest
Territories”, whatever the arguable right to be appointed in some’ fashmn at that point.
Further, he said, arbitrator Chertkow many years earlier in the Commissioner of the
W‘MM

Casual Emplovees' Grievance), vareported Noverber 10, 1982, examined and remarked
upon the identical language now contained at AS. 01 except for the change inreference from
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“any pacticular division of department” o “any partioular deparument, board o agency” i
line with Employer’s current divisions. In that case, as | now read Mr. Chertkow’s award,
the issue was whether the Employer had breached the applicable appendicized language
when it ernployed a series of casual employees at a correctional centre in lieu of establishing
fill-time positions or filling vacant positions with term or indeterminate employees. The
evidence indicated that some employees were maintaining their casual status past four
months. His analysis bears repeating at this point as taken from pages 6 throngh 8. Itreads
as follows: ' "

It would appear on reading the first sentence of Appendix A7.01 (now
AS5,01), that itis a mandatory provision barring the Employer from hiring
any casual employee for a period of more than four months, However,
Appendix A7.02 (now worded as first senience of A5.02) which requires .
the Employer to ensure that a series of casual employees will not be
employed in Hieu of establishing a full time position or filling a vacant
position, seems to indicate that there are circumstances where a casual
employee could be given continuous employment of more than four
months provided that it was not done for the purpose set out in A7.02.
“The second sentence in A7.01 also appears to modify the structures of the
first sentence because, by implication it recognizes a sitnation where a
casual employee might be employed for a longer period. If it could have
_ been anticipated by the Employer that the period of temporary employee
would be in excess of four months, then the casual employee must be
appointed for a term cenain with all benefits under the Collective
Agreement retroactive 10 his T.0.5. date. One would have thought that if
the first sentence was 10 have the strict application as appears on its surface,
then the Employer would have been required to appoint an employee on a
serm basis who might be required for work for more than four months,
whether it anticipated at outset that the employment could exceed four

months, or not.

After carefully considering the provisions in Appendix A7.01 and A7.02,
and in an effort to glean the real intention of the parties as expressed in the
wording of these provisions, it is my view that the Employer cannot under
A7.01, at the commencement of the hiring of any casual employee,
knowingly hire that employee for a period in excess of four months of
continuous employment without offering a term appointment. Where,
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however, the Employer cannot reasonably anticipate that the period of
employment will exceed four months, nothing in A7.01, in my judgment,
bars the Employer from either hiring the casual employee inthe first
instance oy continuing kis or her employment afier four months, provided
that, the full benefits of the Collective Agreement accrue 1o the employee
after four months of employment. o

Asto Appendix A7.02, the question of whether or not the Employer hired
a series of casual employees in lieu of establishing a full time position or
filing a vacant position, s a matter of fact which would have to be
established in each case. The Association bears the onus when alleging a
breach of Appendix A7.02, of establishing its case on a preponderance of
the evidence in any given fact situation.

In respect to the application of Appendix A7.01 and A7.02 to'the facts as
adduced in evidence at this hearing, I am satisfied on the evidence that the
Employer did not, at the commencement of hiring of the casual employees
during the period in question, do so with the intent of continuing their
employpment for move than four months. The evidence is clear, in my
judgment, that the Employer made every reasonable effort to fill the
vacant C.0.I positions by an extensive recruitment program in the north
and in the south of Canada. Had it been successful in the normal course
of its first recruitment effort in the summer of 1980, then the vacancies
would have been filled by other than casual employees. My conclusion on
the evidence is that the Employer conld not reasonably have anticipated
that both the first and second recruitment efforts would be unsuccessful.
I therefore find that the Employer did not have the original intention of
hiring casual employees for more than four months ner could it have
anticipated that such employment would continue for more than four
months and thus, it is not in breach of the provisions of Appendix A7.01.

(Italics added)

+-a%3

Arhitrator Chertkow found that there was no reasonable anticipation at time

of hire that the employment would last longer than four months. He reasoned that there was .
no language which barred the Employer from continuing a casual employee’s employment
afiter four months, providing that the contractual benefits “accrue” after that time. ‘In such
a case, benefits need not be made retroactive to the time of one having been taken on

strength, but only after being employed for a period of four months. This is the approach,
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if oﬁé were to encapsulare the testimony of Mr. Chapman, that the Employer' was currently
utilizing with respect to casual employees still employed after four months. M. Patzer
submitted that in looking to understand the Employer’s obligations in light of the two
arbitration awards (Chertkow and Jolliffe), there is no indication that an arbifrator exercising
jurisdiction within the confines of this collective agreement necessarily has any authority to
create a term position within the mcamng of the Public Service Act which provides for the
Minister to have the exclusive right and authority to make such appomﬁnent. ‘Further, he
submirted that the fact that the parties have operatsd over at least the last twenty years
through successive identically worded collective agreement on the basis described by Mr.

Chapman, which i is to say affording casual employses after four months the entitlernents

d

associated with holding a term position; raises the issue of estoppel. The ClITeNt Process is’

 further solidified by theu' chozce of convening a joint committee “to review the Employer’s

practices with respect to recritment, Tetention and usages of casual employees by the
Employer”, then 1o make recommendations which upon approval will be included by
memorandum or in the Employer’s casual employment pohcy

In reply, Mr. Maier pomted 1o the evidence of Ms. Villebrun to the effect, he
said, that she easily ant:cxpated at point of hire & working relationship which would be in
excess of four months, as indeed proved to be the case with these grievors, although only

three of them remain emplayed at this point. There was oo evidence that the Employer’s

practice elsewhere anticipated more than four months’ employment tenure at time of hire.
In now having recapitulated the evidence’ and argument from the parties’
respective counsel, it is appropriate o note that although the Union has characterized the
issue in this maner as “abuse of casuals" the six named grievors were all employed at the
same location, apparently pursuant o the same cireumstances and likely on the same basis
as described by the facility’s manager, Ms. Villebrun, in her testimony. This award, whether
or not one would like to apply it for purposes of some broader interpretive meaning must
center on the eraployment situation in which the grievors found themselves and what can be
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taken from Appendix A5, and any other relevant provisions of the collective agreement, &8
applicable to their situation. In determining this matter as I must do, I should reynain
consistent with the previous two awards authored by Mr. Chertkow (1982) and by myself
f20_02), in so far as they can be seen to set out applicable principles. Firstly, and crucially,
I point to the fact of Ms. Villebrun having readily admitted to understanding at the point of
hiring her long-term casusle, which I take to include the grievors, that the employment
relationship was going to last longer than four months. This was her uncontradicted
testimony respecting her dealing with casuals at her facility at point of hire, including the
aggrieved employees. Her testimony easily places rheq Employer within the “anticipates”
language of the second sentence of Appendix A5.01. It requires that cﬁlployees shall be
appointed on a term basis, 1o be entitled to all provisions of the collective agreement from
the first day of his/her employment, where it is anficipated that the period of temporary
employment will be in excess of four months. In-arbitrator Chertkow’s éward, be was
careful to distinguish the facmual circumstances before kim from such a situation, havi:iQ
pointed out in the portion of his award which T have italicized, that it does not rest with the
Employer at commencement of hiring of any casual employee to knowingly hire that
employee for continuous’ employment of more than four months without offering term
employment, which, on Ms. Villebrun’s evidence is a statement with which she was
attempting 10 comply by hiring the grievors for at leasi six months ata time in order that they
would qualify for the same entitiements as would a term employee from outset. There is no
evidence to the contrary with res;aéct to the grievors, with the real issue materializing in :
terms of what is meant by the second paragraph of A5.01 relative to their simation.

Tn the Chertkow award, the {earned arbitrator uitimately determined that the
Employer could notreasonably have anticipated, had no original intention, hiring the casual
employees for mare than four months, nor was it intending on hiring a series of casual
employees in lieu of establishing a full-time pesition OF filling a vacant position, leading to
his finding no breach of the Appendix, In the J olliffe award, I accepted that for a casual to
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work past four months was not tantamount to an appomtment to the Public Servace of the
Northwest Territories, whether or not such a situation ar. Jeast “arguably" created a right 1o
be appointed, Jeaving' one in appmpnate circumstances to consider the nature of such
appomunent given that Section 16 ofthe Public Service Act, subject to other sections which
have no applicability here, provides the Minister with “the exclusive right and authority to
appoint persons to positions in the public service”.

In this regard, I observe that whatever the nature of such appointment
contemplated by Appendix A5.01, one’s employment at that point must be consistent with .
the definition of & “term employee” within the collective agreement with reliance on art.
2.01(n)(vi). Broadly worded, as it is, it makes no reference to the Public Service Act or the
appointment req'u.irements contained therein, Further, ope might consider this language to
be Juxtaposed agpinst the definition of “probation” under 2.01(aa) which clearly references
only an appointrent or promotion within the Pu Public Service of the Northwest Temritories
béing the situation which requires 8 period of probation following ane’s appointmentunless
the position has the same duties as the previous position held. Tt would seem that the
definition langnage is cénsistent with the parties for some time having a collectively
bargained relatmnsl:up which contemplates that there can be term employees or long term
indeterminate employe:es appointed by the Ministerintoa position within the Public Service,
while other term employees can only take on an “appointed on a term basis” status as
contemplated by Appendix A5.01 and consistent with art. 2.01(n)(vi). This latter group, it
seems, need not be appointed to positi'ons within the Puﬁlic Service under the et which is
restrictive to the degree of providing that jurisdiction and authority solely to the Minister,
there being no suggestion therein that it also rests with an arbitrator despite the
acknowledgment in Section 41(6) that the collective agreement is binding on the
Government. Frankly, given the exclusivity set out in Section 16, I see no means of
requiring the Minister to appoint 10 aposition within the Public Service, and despite it being
apparent that there are term positions within the Public Service to which the Minister makes



21

the appointment, those kinds of appointments under the Act being subject to “probation” as
defined by art. 2.01(aa) in the collective agreement. | o
On the whole then, ] conclude that the aggneved employees in questlon were
entitled from outset of their employment to have been appointed on aterm basis, at least for
purposes of the collective agreement, and entitled to all its provisions from the first day of
his or her émployment. This, I conclude, could not have included a probationary period as
thecollective agreement hinges that entitlement/benefit/obligation solely onan appointment
or promotion within the Public Service which, as I have said, I cannot find thai Appendi#
AS5.0lcovers. In that regard, it is interesting to note that the term “appointed” or “appoint”
as used either in the Public Service Act, or in Appendix A5.01, isnot itself separately defined
in art. 2.01. 1 conclude that this collectively bargained relationship confemplates--that there
can be term employees appointed by the Minister into positions within the Public Service

‘ ~and other employees who take on that term status by operation of Appendix A5.01, ‘which

sets out requirements for their being “appointed on 2 term basis”, but without dictating |

_appointments to positions within the Public Service as contemplated by the Act. Once

applicable, they are still entitled o all the provisions of the collective agreement from the
first day of his or her employment. In the current circurastances, with Mr. Chapman
realistically having to téstify in generalities with respect to the situation facing casual
employees who over-hold past four months, thereafter considered entitled to all provisions
of the collective agreement from that point forward, excepting probation, his approach was
secking to be in accordance with Mr. Chertkow‘s award. However, Ms. Villebrun’s
testimony discloses that she hired casuals through a staffing action which fully anticipated
from ontset that they would be working for at least six months in order for them 10 receive
all their benefits, At this point, I am assuming that the six grievors fell into that category and
may well ha'}e been treated as term employees from outset with respect 1o their entitlements
under the collective agreement. However, I am not sure that this was necessarily the case.

Accordingly, at this pomt I proposeto deal with the matterasa declaratory award indicating
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that the Employer could have met its obhganons under Appendxx A5.01 towards the six
gnevors, it having been anumpated that their periods of temporary employment at the point
of hiring would be in excess of four months whether of not the hiring was precipitated by
a casual staffing action, by having provided them with entitlement to all provisions of the
colléctive agreement from the firstday of his or her employment, Por purposes of Appendix
A5 they are to be considered as holding a term appointment under the ccillecﬂve agrecment
from outset. -Such enmlement is. also controlled by reference to the wording of some
parncular provisions.. By example, no period of- probation can apply as it reqmres by
definition that one’s appointment or promotion within the Public Service must occur which
has not occurred here. By further example, while the Public Service Superannuarzon Acris
a term or condition of employment under art. 39, the Aer also has length of employment
requirements for it“’s terms 1o apply.

At this point I will remain:seizakover-whetler the individual grievors have

received their entiflements Fonithe fitst day of Ais-orreremployment, and any remaining

issues afising therefrom. In light of my conclusion it is not necessary that I deal with the
Employer’s estoppel position concerning appointment to the Public Service and should

refrain from doing so,
- DATED this 19" day of November, 2004,

Tom J oliiﬂﬁyv L




